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H&i 2020/343

Ireland and Apple Sales International and Apple Operations Europe v Commission. 
General Court annuls the decision taken by the Commission regarding the Irish 
tax rulings in favour of Apple (comments by Raymond Luja)

The General Court concluded that the European Commission did not meet its burden of proof in the Apple 
State aid case and decided to annul the decision ordering the recovery of over 13 Billion Euro plus interest. 
The Court confirms that the Commission is entitled to use the at arm’s length principle to check the profit 
allocation between branches and head offices. Moreover the Court allowed the Commission to follow the 
Authorized OECD Approach as there was some overlap between the application of domestic legislation and 
the first steps of that approach, even though it later finds that the Commission did not correctly apply the 
AOA. The Commission failed to meet its burden of proof to show that there was an actual advantage for 
Apple in comparison to normal taxation in Ireland, as it did not show what activities and risks were actually 
carried out or assumed by the Irish branches of Apple Sales International and Apple Operations Europe.

Court of Justice of the European Union, 15 July 2020, no. T‑778/16 and T‑892/16

Comments

if one is able to look beyond recovery of the staggering eUR 13 billion plus interest prescribed in 
the now-annulled decision, what makes the Apple judgment stand out compared to cases like 
Starbucks (General Court 24 september 2019, Joined Cases t-760/15 and t-636/16) and FIAT 
(General Court 24 september 2019, Joined Cases t-755/15 and t-759/15)? More than one would 
expect at first reading. One should first compliment the General Court and the parties involved 
for the level of detail that was offered in pleading this case and rendering judgment. this is a lot 
of help to those who wonder whether there is any reason left for companies to worry about state 
aid in the context of transfer pricing. (Obviously, yes!) it again shows that early involvement of a 
company in a formal investigation can be fruitful – not in terms of winning or losing but in terms 
of getting the necessary details and evidence on the table in time to be considered for a final 
decision and hence, be subject to review on appeal.

the single most important part of this judgment is para. 101, recalling that it is for the european 
Commission to demonstrate that a selective advantage exists, also in matters concerning transfer 
pricing. (it may well be that under national law, tax authorities would have had the upper hand, 
for instance, by reversing the burden of proof with regard to out-of-range transfer pricing in the 
case of lacking or inadequate documentation and calculations held on file by a taxpayer. But in 
state aid cases, such a rule is only of a secondary nature when looking at selectivity if left unused.)

as non-resident companies would only be taxed on the profits chargeable to their irish 
branches carrying on a trade in ireland, those are considered to be in a comparable situation to 
resident companies as far as the taxation of those branch profits goes, thus the Court (para. 161). 
When attributing the income of apple Group’s iP licenses to such branches, the Commission failed 
to apply irish case law correctly, which required that the branch should have been able to exercise 
control over that iP. the Commission’s conclusion was that as the apple entities holding the iP 
had no activities outside of ireland, the licenses should be charged to ireland (the ‘exclusion’ 
approach) while in the absence of employees and of physical presence in ireland such allocation 
would be done in the absence of a possibility to actually control the iP.

the General Court concluded that the allocation of profits to a branch may lend itself to applying 
the same at arm’s length principle (aLP) normally applicable between related entities. domestic irish 
case law did call for a market value approach between associated undertakings and an aLP was included 
in irish double tax treaties with the Us and the UK, as the General Court recalled. (We should note that 
the latter observation may well lead to a limitation of taxing rights for either of the contracting parties, 
but it would not per se create taxing rights under domestic law for all profits attributed.)
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thus, as was to be expected, the General Court stuck with its Starbucks and FIAT approach to allow 
the Commission to apply the aLP, this time to determine whether the level of profits allocated to 
branches would have amounted to normal taxation to avoid an advantage in the sense of article 107(1) 
tFeU. But as the Commission did not show that the income assigned to the irish branches represented 
the actual activities they carried out, the aLP was incorrectly applied. Hence, it was the burden of 
proof and the failure to focus on what actually happened in ireland that made the Commission lose 
its case, at least for now. Whether it will reopen the formal investigation and try again is yet uncertain; 
in light of the facts established an appeal to the CJeU on mere legal grounds is not likely.

the more interesting part of the Apple judgment comes next. Over time, ‘best’ methods to 
determine an acceptable aLP-range have changed; they have become more advanced and shifted 
focus. ireland held that it did not adopt the 2010 authorised OeCd approach (aOa). Yet, the General 
Court assigns ‘practical significance’ to the aOa as reflecting international consensus regarding 
assigning profits to permanent establishments, as did the Commission. the General Court saw 
some (!) overlap between irish domestic rules and the aOa and ‘under those circumstances’, the 
Commission could not be criticized for having relied on the aOa (paras. 237-240). this is hard to 
reconcile with the General Court’s finding that ‘the Commission does not have the power 
independently to determine what constitutes ‘the normal taxation’ […] while disregarding the 
national rules of taxation.’ in its 2016 decision, the Commission itself argued: ‘although the 2010 
OeCd Profit attribution Report was approved by the OeCd Council after the contested tax rulings 
were issued in 1991 and 2007, the Commission merely invokes that nonbinding guidance document 
[…] as a further indication that the profit allocation methods endorsed by those rulings produce 
an outcome that departs from a reliable approximation of a market-based outcome in line with 
the arm’s length principle. […] in any event, that guidance was already available in a similar form 
in 2008, initial guidance published by the OeCd on the attribution of profit to permanent 
establishments dates from 1993, and the considerations presented in the 2010 OeCd Profit 
attribution Report relate to the application of article 7 of the OeCd Model tax Convention to 
concrete situations.’ (para. 322, footnotes omitted.) this line of reasoning well deserves criticism, 
as it provides retroactive effect to what were supposed to be non-binding guidelines that relate 
to model tax conventions whose text has changed over time.

do we really have to assume that from 1993 onwards, consensus has not shifted as regards to 
the relevance of assets, functions, risks and the actual contractual entitlement to iP and iP licenses? 
How can we allow a 2008/2010 consensus to be applied to aid granted from 1991 to 2014 without 
at least having the courtesy to draw a line before and after and to check whether a national market 
value principle or aLP actually follows the most current line of thinking? even the OeCd in its 
2010 Report stated that the aOa ‘was not constrained by either the original intent or by the historical 
practice’ and interpretation of article 7 [of the OeCd Model tax Convention, the basis for applying 
aLP bilaterally, italics RL]. instead, the focus was on formulating the most preferable approach to 
attributing profits to a permanent establishment under article 7 given modern-day multinational 
operations and trade’ (page 8, italics RL). Where article 7 pre-2010 mainly focussed on assigning 
particular income and expenses between a Pe and its head office, this ‘modern-day’ approach also 
allows for the recognition of profits on transactions between them that are deemed to exist for 
tax purposes only. this was a shift in thinking for many countries and we still see some tax treaties 
not reflecting changes in article 7 where needed. But, more importantly, national laws and aLP 
practices may also not be up-to-date (nor do they need to be) to still result in what one could 
consider as market-based prices following older doctrine or other preferences. and national law 
is where it all starts; here we create tax liability to start with.

Now, when adopting the aLP into national law and practice, also in a non-treaty context, 
varieties exist despite a large degree of convergence over time. as state aid is not a matter of form 
but focusses on the actual presence of a (selective) advantage, it should not come as a total surprise 
that the General Court held that ‘the mere non-observance of methodological requirements […] 
is not a sufficient ground for concluding that the calculated profit is not a reliable approximation 
of a market-based outcome. […] indeed, the Commission must also demonstrate that the 
methodological errors have led to a reduction in the taxable profit […].’ (para. 319). in essence, 
this is the bottom-line. if the profit calculated comes within an acceptable range of a market-based 
outcome, the actual method used is of rather little relevance, even if we end up at the lower end 
of the range (para. 477). in the case at hand, as part of the secondary line of defence, a challenge 
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of the tP method chosen based on the irish branches performing the more complex functions ran 
afoul of the same defect as we have seen before, i.e. not determining what activities were actually 
being performed (para. 340). also, the Commission failed to demonstrate that the irish branch of 
apple sales international (asi) really adopted turn-over related risks or risks related to apple 
brand warranties (paras. 390 and 400). the mere presence of a large call center with a significant 
number of employees did not change this.

a 1991 tax ruling contained a threshold, lowering the profit margin for the amount above the 
threshold from 65% of apple Operations europe (aOe) branch’ operating expenses to 20% above 
an amount of 60-70 Million Usd (thus the 2016 decision, as this was marked confidential in the 
present judgment). this, together with a lack of profit allocation reports to back up the initial 1991 
margin of 65% for aOe and 12.5% for asi (changed slightly in 2007), understandably led to a red 
flag that, in my view, warranted the Commission’s opening of a formal investigation as such. But 
as the threshold had never been used and the Commission failed to compare the result of applying 
the margins to the profit levels under normal taxation, the presence of an advantage could not be 
demonstrated. as the Court somewhat reluctantly acknowledges in this context, the lack of a 
documented tP analysis is ‘a regrettable methodological defect’, but in itself, it is not evidence of 
broad discretion (i.e. acting selectively) by the irish tax authorities, something the Commission 
relied on in its alternative (third) line of defense. Here i respectfully disagree with the General 
Court. the actions may well have been discretionary and even unique, as the threshold itself was 
deemed necessary in order ‘not to prohibit the expansion of the irish operations’ as stated by 
ireland in response to the opening of the formal investigation. it is the absence of (proof of) an 
actual advantage that still saves the day here for ireland. From my perspective, this is one of the 
dangers of accepting a simultaneous analysis of selectivity and advantage as the Court did (paras. 
138-139) despite them being two separate conditions under article 107(1) tFeU.

On a theoretical note, if asi and aOe profits would mainly be the result of activities actually 
managed elsewhere (the Usa possibly, as strategic decisions were taken in Cupertino?), what 
would happen if the other country does not share this view? if the other country would still reason 
that profits were attributable to ireland according to its domestic laws and aLP doctrine, we would 
end up with a case of double non-taxation. then maybe, just maybe, this could be one of those 
cases where the Commission might conclude that an advantage is actually being granted by a third 
country. this could be a disparity between legal systems (or between aLP doctrines for that matter), 
but if that third country’s tax rules would have called for the attribution of asi/aOe profits to 
home-based activities – something this author could not determine – non-taxation might be seen 
as a foreign advantage attributable to that third country. if so, would such a situation in future run 
the risk of falling within the scope of the Commission’s newly released draft proposal to deal with 
companies operating in the internal market with the help of foreign subsidies? (see the 
Commission’s ‘White Paper on levelling the playing field as regards foreign subsidies’ of 17 June 
2020.) Protecting eU-based tech companies against what might be perceived as unfair competition 
might well fit within the Commission’s playbook. this is all hypothetical for now, although in the 
fight against double non-taxation and ensuring minimum effective taxation of all sectors of the 
economy, one might never know.

Raymond Luja


